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record is silent on the subject of election, the appellate court will not presume that 
any right has been denied the accused. 

4. Appellate Court — Record of trial courts-failure to disclose error. The Court 
of Appeals can only consider a case, on writ of error or appeal, on the record as 
made in the trial court. If this fails to disclose the errors complained of, they 
cannot be considered. 

5. Criminal Law — Bight to have counsel — silence of record — presumption. Every 
person accused of crime has a Constitutional right to have counsel to aid him in 
his defence, but no one is compelled to employ counsel. If the record fails to 
show whether the accused had counsel or not, or even if it shows that he did not 
have counsel, it is not ground for reversal, unless it further appears that the right 
to have counsel was denied. It is not to be presumed that the right was denied. 

6. Criminal Law — Custody of the jury — what record must show. In a prosecu- 
tion for a felony where the punishment may be death or confinement in the peni- 
tentiary for more than ten years, the jury must be kept in the custody of the sheriff, 
or other proper officer, when not in the presence of the court ; and that they were 
so kept must affirmatively appear from the record, or the verdict and judgment 
will be set aside. 

Biely, J., dissents on the last proposition. 



Norfolk & Western Eailroad Co. v. Dougherty and Wife. — 
Decided at Richmond, December 12, 1895. — Harrison, J: 
1. Separate Estates — Damages for personal injuries — how suit brought. Sec. 
2284 of the Code makes damages for a wrong sustained by a married woman her 
separate estate, and an action therefor must be maintained in her name alone. It 
is error to unite the husband as co-plaintiff in such action. The Act of Assembly 
approved February 27, 1894 (Acts 1893-4, p. 489), permitting abatements where 
there has been a misjoinder of parties, plaintiff or defendant, does not apply to ac- 
tions or suits decided before that date. 



Seaboard & Roanoke Railroad Co. v. Joyner's Admr. — Decided 
at Richmond, December 12, 1895. — Keith, P: 

1 . Railroads — Personal injury — sufficiency of declaration — case at bar. A declara- 
tion which charges that the plaintift's intestate walked down the track of defendant 
railroad company a distance of three hundred yards, stopped and sat down on the 
track, in plain view of a station of the defendant, at which one of its engines and 
trains was standing; that the defendant negligently ran its engine and train upon 
the body of the intestate, being constantly in view from the time it left the station 
till it struck him; that intestate was clearly and plainly within seeing distance of 
the employees in charge of the train; that the intestate was struck a fatal blow by 
said train, from which he died; and that his death was caused by the wrongful act 
of defendant company, states a proper case for recovery by the plaintiff. 

2. Railroads — Personal injuries — contributory negligence — duty to traspassers. In 
an action to recover damages for a personal injury inflicted by a railroad company, 
although the plaintiff may have been guilty of negligence which contributed to 
the accident, he is, nevertheless, entitled to recover, if after discovering his peril 
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the defendant, by the exercise of proper care and due diligence, could have avoided 
the mischief which happened; and this is true, though the plaintiff was a tres- 
passer. A railroad company does not owe to trespassers the duty of foresight to 
guard against their negligence, but when their peril is discovered and brought home 
to the company, the duty to avoid injury to them attaches, and should be measured 
and limited only by the higher and more imperative duties it owes to others. 

3. Instructions — Hypothetical case — lack of evidence to support. An instruction 
which is based on a hypothetical case, not supported by the evidence, or omitting 
material portions thereof, and which tends to mislead the jury, should not be given. 

4. Railroads — Exclusive use of track — public crossings — trespassers — contributory 
negligence. Except at public crossings and other places where the public have the 
right to use railroad property, a railroad company has the exclusive right to the 
uninterrupted use and enjoyment of its roadbed, track, and other property. It 
owes no duty to trespassers, but cannot with impunity inflict on them reckless or 
wanton injury. The duty of provident circumspection, which foresees and fore- 
stalls danger, is due to passengers only. But when the peril of a trespasser is dis- 
covered, it then becomes the duty of the company to do all that can be done, con- 
sistently with its higher duty to others, to save him from the consequences of his 
own improper act, regardless of whether he was guilty of contributory negligence 
or not. Under the evidence in the case at bar the trial court properly refused to 
set aside the verdict as contrary to the law and the evidence. 



M. S. Cahoon, Treasurer, v. Iron Gate Land & Improvement 

Company and another. — Decided at Richmond, December 12, 1895. — 

Cardwell, J : 
1. Constitutional Law — Title of Act — charter of town of Iron. Gale — town 
partly in two counties. The title of the Act incorporating the town of Iron Gate 
(Acts 1889-'90, p. 194,) is "An Act to incorporate the town of Iron Gate, Vir- 
ginia." Section 4 of the charter enacts that the whole of the town of Iron Gate 
(a part of which lies within the county of Botetourt) shall be deemed to be within 
the county of Alleghany, and transfers all civil and criminal jurisdiction to the 
latter county. This section of the charter is in conflict with Section 15, Art. V, 
of the Constitution, which declares that " No law shall embrance more than one 
object, which shall be expressed in its title," and is therefore void. It is imma- 
terial that the territory sought to be transferred to Alleghany is only a small portion 
of a large tract which was once properly taxable in that county, as the land has 
since been divided into small lots or parcels. 



Goode & Company v. Georgia Home Insurance Co. — Decided at 

Richmond, December 19, 1895. — Buchanan, J ■ 
1. Insurance — Liability of insurer for acts of agents and their clerks. An insurer 
is responsible not only for the acts and declarations of its general agents, within 
the scope of their authority, but also for the acts and declarations of the clerks 
and employees of such agents, to whom the latter delegate authority to discharge 
their functions, within the scope of the agent's authority and while engaged about 
the business of the principal. 



